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To the Federal Reserve Board: 

Thank you for the opportunity to respond to the proposed rule, Docket No. R-

13 93, amending Regulation Z, which implements the Truth in Lending Act, and the staff 

commentary to the regulation. These comments are on behalf of Macy's, Inc., one of the 

nation's premier retailers, with fiscal 2009 sales of $23.5 billion. The company operates 

800 Macy's stores and 40 Bloomingdale's stores and employs a diverse workforce of 

161,000 employees. These comments are also on behalf of FDS Bank, a Federal Savings 

Bank located in Mason, Ohio and an issuer of private label retail credit cards to Macy's 

and Bloomingdale's customers. Applications for Macy's and Bloomingdale's credit 

cards are mainly submitted in our stores at the point of sale ("POS"). 

In our opinion, the proposed revisions to Section 226.51 related to use of 

household income in a credit card application are the most controversial interpretations in 

this proposed rulemaking. The Board is interpreting the following language from the 

Credit CARD Act of 2009, "[T]he ability of the consumer to make the required 

payments," to mean that Congress intended that if an individual over the age of 21 



applies for a credit card account then the card issuer must consider only their independent 

ability to make the payments on the new account, irrespective of additional household 

income. We would suggest that the Congressional goals of the Equal Credit Opportunity 

Act and Regulation B do not support the Board's interpretation and ask the Board to 

reconsider this interpretation. page 2. 

When the Equal Credit Opportunity Act was enacted in 19 74, discrimination 

against women in the granting of credit was widespread. If a married woman could get a 

credit card at all, it was generally issued in her husband's name, such as Mrs. John Smith. 

The Board's proposal to restrict household income from credit card applications threatens 

a stay at home spouse's access to credit. The Board's proposal means that a stay at home 

spouse could not apply for a credit card account until and unless she/he brings their 

employed spouse/partner into our store to complete the application. Consider the impact 

to the spouses/partners of those women and men serving abroad in the Armed Services. 

Or anyone who's partner works for extended periods of time away from the home. Does 

the Board contend that Congress intended to prohibit them from applying for credit cards 

until their spouse's/partner's return to this country to complete a joint application? Are 

they expected to put their lives and the lives of their children on hold? 

In section 502 of the Equal Credit Opportunity Act, Congress postulated that by 

extending credit without discrimination, "Economic stabilization would be enhanced and 

competition among the various financial institutions and other firms engaged in the 

extension of credit would be strengthened by the absence of discrimination on the basis 

of sex or marital status, as well as by the informed use of credit which Congress has 

heretofore sought to promote." The revision to Regulation Z proposed by the Board is 

contrary to the stated intention of Congress in passing the ECOA. 



page 3. Section 202.5(c)(2)(i i i) of Regulation B, which implements the ECOA, permits a 

creditor to request any information concerning an applicant's spouse that they may ask 

about the applicant if, "the applicant is relying on the spouse's income as a basis for 

repayment of the credit requested." This indicates that Congress and the Board intended 

that a credit applicant could include their spouse's income when applying for credit. In 

addition, in the Commentary to Section 202.7(d)(5) - 2 - Reliance on income of another 

person - individual credit - it reads that, "An applicant who requests individual credit 

relying on the income of another person (including a spouse in a non-community 

property state) may be required to provide the signature of the other person to make the 

income available to pay the debt." This Section indicates that an unemployed spouse 

may need to provide the signature of their spouse when submitted household income, not 

that they must provide such a signature. This is a further indication that a credit applicant 

may include household income in a credit application under the Equal Credit Opportunity 

Act. 

Additional evidence that would support our contention that Congress does not 

intend to limit the submission of household income for credit applicants over the age of 

21 would be the "defense of marriage" act passed in 1996. While offering no opinion on 

the appropriateness of such a law, it seems unlikely that Congress would feel compelled 

to pass a law in the "defense of marriage" and yet support an interpretation of the Credit 

CARD Act of 2009 that cynically anticipates that marriages will fail. It seems logical 

that Congress expected that an unemployed spouse has the right to include her or his 

spouse's income when applying individually for unsecured credit. 

Over the past several years, the banking industry has undergone a series of 

cataclysmic events, mainly related to mortgage loan products. These events have 



severely damaged the reputation of the banking industry. page 4. In some cases, mortgage 

applicants lied about their income on their application. Knowingly making a false 

statement on a credit application is illegal under 18 USC 1014, and yet the Board in this 

proposal seems to suggest to individual credit card applicants that they submit their 

household income even when the Board proposes an interpretation of the Credit CARD 

Act of 2009 that prohibits such a submission. We respectfully submit that the Board 

seems to recognize that a typical credit applicant in this situation would expect to submit 

their household income. In addition, their credit report will likely contain household/joint 

debt/credit which was granted based on household income. Prohibiting household 

income in credit card applications, but requiring an analysis of outstanding debt from the 

credit report, will make it even less likely that these applicants will obtain a credit card 

account based on their individual income. 

Section 202.10 of Regulation B mandates that a creditor furnish information about 

an applicant's spouse to a credit reporting agency, "if the applicant's spouse is permitted 

to use or is contractually liable on the account." If access to credit for an unemployed 

spouse has so vastly improved in this country that they may no longer include their 

spouse's income in a credit card application, then certainly these credit reporting 

requirements are also unnecessary and should be removed from Regulation B. 

Macy's, Inc. realizes that the majority of the customers at Macy's and 

Bloomingdale's stores are women who are shopping for themselves and their family. 

The majority of applications for Macy's and Bloomingdale's credit cards are individual 

applications submitted at the registers in our stores. It is also likely that the majority of 

our married female shoppers are not shopping with their husbands. If our shopper is not 

employed outside the home, we believe she should have the right to apply for a credit 



card in our stores and freely submit her household income for consideration in that 

application. Many discounts are offered in our stores when using Macy's or 

Bloomingdale's branded credit card products and it would be unfortunate to deny such 

discounts to an unemployed spouse because the Board decides to prohibit the use of 

household income in these situations. page 5. 

We hope that members of Congress will contact the Board or that the Board will 

seek additional guidance from Congress before eliminating protections provided by the 

Equal Credit Opportunity Act and preventing a large class of Americans from applying 

for individual credit cards. 

The Board is proposing modifications to the commentary to Section 

226.5a(b)(5) that will prohibit a card issuer from disclosing in the application and 

account opening disclosures boxes, any limitations on the imposition of finance charges 

as a result of the loss of a grace period or the impact of payment allocation on whether 

interest is charged on purchases as the result of a loss of a grace period. We appreciate 

that uniformity of disclosures among issuers to allow easy comparison of products is an 

important goal of Regulation Z and the CARD Act, but equally as important is an 

accurate and thorough explanation of the cost of the product. The impact of payment 

allocation on whether interest is charged on purchases as the result of a loss of a grace 

period is very important information for an applicant attempting to determine the cost of 

a credit program based on how they intend to use various features of the account. For 

example, if a customer must pay one credit feature in full (due to payment allocation 

requirements) before payments are applied to another credit feature nearing the end of it's 

grace period, that could require a significant commitment of resources and a consumer 

should be alerted to such situations in the application disclosure box. Perhaps the Board 



would consider offering standardized language that would be permitted inside the "How 

to Avoid Paying Interest" section of the application and new account disclosure boxes. 

For example, "We will not charge you interest if you pay the full balance of credit feature 

1 and any balance in credit feature 2 in full by the due date each billing period." That 

would educate a consumer hoping to benefit from savings offered by credit feature 2 that 

the entire balance in credit feature 1 must also be paid in full in order to realize those 

benefits. page 6. 

In the commentary to Section 226.10(b)(4) the Board proposes providing 

additional clarification of what qualifies as a conforming payment. While we do not 

disagree with the goals of the Board in this clarification, we would ask the Board to 

consider elaborating on the term "promotes" as proposed for inclusion in the 

commentary. Our concern is that payments made to a debt management program, a 

portion of which may eventually be sent to a card issuer, should not be considered 

conforming payments. A cardholder might claim that a card issuer "promotes" debt 

management agencies because of the mandatory disclosure in the payment disclosure box 

on periodic statements regarding debt management agencies. In addition, the Board 

should clarify that payments made directly to third-party collection agencies do not 

constitute conforming payments. Card issuers use third-party collection agencies only on 

delinquent accounts and issuers certainly do not "promote" that a cardholder allow their 

account to become delinquent so that they may then make their payment to a third-party 

collection agency. However, a cardholder may feel that a third-party collection agency 

that encourages the cardholder to mail a payment directly to the agency equates to the 

card issuer "promoting" that payments be made to the agency. Perhaps the Board should 

reconsider using the word "promote" and instead use a term such as "advertise." 



page 7. In Section 226.52(a) the Board intends to clarify that for one year from the date a 

consumer may use a credit card to engage in transactions, the fees on the account may not 

exceed 25% of the account's credit limit at account opening. The Board requested 

comment on operational difficulties associated with this proposal. In many cases, a 

consumer is not be able to engage in transaction until they receive their credit card in the 

mail. It is impossible for a card issuer to determine the exact date the credit card is 

received by the consumer. Credit card data processing systems do not retain any such 

date for tracking purposes. We encourage the Board to specify that this fee limitation be 

for one year from the opening date of the account. Credit card data processing systems 

generally retain the account opening date and credit card issuers are driven to deliver a 

new card to their customer in a timely fashion so the customer can use their new account. 

It is unlikely that consumers will be negatively impacted by using the account open date 

to calculate the one year restriction referenced in this Section. 

In addition, we ask the Board to consider limiting the portion of this Section that 

adjusts the amount of fees that may be charged if the card issuer lowers the credit limit 

during the first year the account is open. We encourage the Board to specify that such a 

prohibition exists if the credit limit is lowered for any reason other than delinquency on 

the account. If a credit limit is lowered during the first year due to delinquency on the 

account, the consumer should not be rewarded for their behavior by having a portion of 

previous billed fees removed from their account. It is a manual process to evaluate credit 

accounts where the credit limit is lowered within the first year, and it is inequitable for a 

credit issuer to bear the expense of reviewing delinquent credit card accounts to return 

fees due to the consumer violating the terms of the credit card agreement. If a credit limit 



is reduced on an account due to delinquency on that account, the fees should be permitted 

to remain on the account even if they exceed 25% of the reduced credit limit. page 8. 

We understand the intentions of the proposed clarification to Section 

226.52(b)(1)(i i) regarding charging multiple penalty fees on an account, but we request 

that the Board consider additional clarification on this topic. Allow us to provide several 

examples: 

Example One: In January a credit cardholder does not make a payment on their account. 

For whatever reason, the card issuer chooses not to charge the customer a late fee that 

month. In February, the credit cardholder does not make their payment for the second 

time. 

Example Two: In January a credit cardholder makes a payment 15 days before the 

payment due date. Five days later, the payment is returned due to insufficient funds. The 

card issuer charges a returned check fee of $25 but does not charge a late fee since that 

would be charging two fees for the same transaction, which is prohibited in Section 

226.52(b)(2)(i i). In February, the credit cardholder makes a payment for one half the 

minimum payment due and the check is paid. 

In the first example, we would ask the Board to clarify that the card issuer would 

be permitted to charge a late payment fee of $35 in February since this is the second time 

the cardholder was late in a six month period. Even though the card issuer opted not to 

charge the $25 late payment fee in January, it should be permitted to charge $35 for the 

second occurrence of delinquency. If it were interpreted otherwise, then card issuers may 

be inclined to eliminate informal fee waiver programs since this proposed rule will 

increase the expense of such a program to the card issuer. Similarly, if the $25 late fee 

had been charged in January and the customer called and requested that the fee be 



removed as a courtesy, if the cardholder then missed the February payment, the card 

issuer should be permitted to charge a $35 late fee. page 9. 

In the second example, the customer was delinquent in January but the card issuer 

could not charge a late payment fee because a returned check fee was charged to the 

account. In February, the customer again fails to pay their minimum payment due. Since 

this is the second occurrence of delinquency in six months, the Board should clarify that 

the card issuer is permitted to charge a $35 late payment fee in February even though a 

late payment fee was not charged in January. To interpret otherwise is to reward the 

consumer for bad behavior and to negatively impact the deterrence effect of penalty fees 

propounded by the Board is previous rule releases. 

The language the Board has proposed in Section 226.52(b)(1)(i i)(B), "$35.00 if 

the card issuer previously imposed a fee pursuant to paragraph (b)(1)(i i)(A) of this 

section for a violation of the same type that occurred during the same billing cycle or one 

of the next six billing cycles," gives rise to this interpretation even if was not intended by 

the Board. We wonder whether this restrictive interpretation was intended by the Board 

since these situations were not addressed in the supplementary information to the 

proposed clarification of this Section. 

In Section 226.55(b)(3) of Regulation Z it states that a card issuer may generally 

increase the rate, fee, or charge that will apply to new transactions after complying with 

the notice requirements. However, a card issuer may not use this exception during the 

first year after account opening. The Board proposes modifying Section 226.55(b)(3)(i i i) 

to state that a card issuer may not increase a rate, fee, or charge while an account is 

closed or while the card issuer does not permit the consumer to use the account for new 

transactions. In order to change the terms on an account, the card issuer must send a 



change-in-terms notice and wait 45 days before applying the new terms to the account. 

page 10. We are concerned that the Board's proposal could cause confusion if an account is closed 

or blocked from use after the card issuer sends the change-in-terms notice but before the 

change is effective on the account. It would add additional complication and opportunity 

for error if a card issuer must evaluate the status of an account before mailing a change-

in-terms notice and then evaluate the account again prior to the effective date. If an 

account is not blocked from use when the change-in-terms is mailed but it is blocked 

from use on the effective date, what happens when the account is no longer blocked from 

use? Must the card issuer resend the change-in-terms notice and wait another 45 days? 

We recommend to the Board that the appropriate clarification is that the account not be 

closed or blocked from use on the date the card issuer sends the change-in-terms notice. 

Other aspects of Regulation Z, such as the right to opt out and protected balances, offer 

protections to the limited number of cardholders who change status during the notice 

period. 

The Board has proposed a new Section 226.58(b)(4) to help clarify what it 

perceives as possible confusion related to the posting of credit card agreements on the 

Internet and the quarterly submission of credit card agreements to the Board. While the 

Board references a card issuing relationship between two banks in the proposal, this rule 

also impacts retailers who partner with a bank to issue private label cards. We would ask 

the Board to consider whether they are aware of actual confusion on this topic or 

inadequate compliance with the rule before making changes of this nature. Given the 

complex nature of the relationship between the two parties in these situations, it seems 

irrelevant for the Board to mandate which party must make the actual quarterly 

submission of credit card agreements to the Board and which party must "host" the credit 



card agreement on a website owned by them. page 11. The party with the ultimate responsibility 

(the issuing bank) is aware of their responsibility and alert to their compliance risk if they 

fail to properly manage their partner's performance of these responsibilities. The Board 

permits a card issuer to engage vendors to perform many regulated tasks, it seems 

unnecessary that these two functions must be performed only by the card issuer. The 

Board indicated that they also wished to address large banks that have many small credit 

card programs using the same credit card agreement. That seems like a valid concern that 

could be addressed directly by the Board in Regulation Z. 

We hope that we have been clear with our comments on the proposed rule, 

Docket No. R-13 93, amending Regulation Z. However, we would be pleased to discuss 

any of our comments with the Board at your convenience. Again, we thank the Board for 

the opportunity to comment on the proposed rule and we appreciate your review of our 

comments. 

Sincerely, 

Steven L. Franks 
Senior Counsel, Macy's, Inc. 


